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SUMNARY

In the Telecommunications Act of 1996 ("TCA96"), Congress

established a "blueprint" for unbundling the local loop by

permitting all requesting "telecommunications carriers" fair and

efficient interconnection with incumbent local exchange carriers

( "LECs") As a provider of Commercial Mobile Radio Services

(IlCMRSIl) and therefore a Iltelecommunications carrier ll under TCA96,

Nextel Communications, Inc. (IlNextel ll
) files these Comments to

encourage the CommissLon to implement the provisions of TCA96 in a

manner that will maximize telecommunications carriers' access to

the LEC network and thereby promote competition in all

telecommunications markets.

Because CMRS providers offer competitive or potentially

competitive wireless services, the Commission should recognize in

this proceeding that they are not LECs. If and when a CMRS

carrier's services replace a substantial portion of the landline

network within a state, that CMRS carrier may be subject to

regulation. Only i''1 the event that a CMRS provider develops

sufficient market power to be a bottleneck to the PSTN, should it

be required to unbundle its network, permit interconnection at any

feasible point on its system, and fulfill the other requirements of

Section 251 (c), or be subject to the requirements of Section

251 (b) .

In addition to properly classifying CMRS providers as non-LEC

telecommunications carriers, the Commission should ensure that

TCA96 is implemented in a manner that creates competitive



opportunities for all telecommunications providers. This can be

accomplished by providing maximum flexibility in establishing

interconnection arrangements with LECs. This flexibility is

necessary not only for successful unbundling of the local loop but

also for rapid deployment of CMRS services.

Finally, the Commission should use this rule making to clearly

delineate its jurisdiction over CMRS rates and entry by enforcing

the state and local preemption provided in Section 332(c) of the

Communications Act. TCA96 did not amend or repeal that preemption.

Therefore, by enforcing Congress' preemption of state and local

jurisdiction over LEC-CMRS interconnection, and establishing

specific federal standards, therefore, the Commission can "advance

competition [and] reduce regulation in telecommunications markets, 11

as envisioned in the NPRM.

-ii-
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I. INTRODUCTION

Pursuant to Section 1.415 of the Rules of the Federal

Communications Commission (II Commission II), Nextel Communications,

Inc. ("Nextel") respectfully submits these Comments on the

Commission's Notice Of Proposed Rule Making ("NPRM") in the above-

captioned proceeding.l/

The Commission issued this NPRM as part of its implementation

of the Telecommunications Act of 1996 ("TCA96") .a/ Sections 251,

252, and 253 of TCA96 are, as the Commission describes them, the

"blueprint for ending monopolies in local telecommunications

markets," and are a significant step toward enhancing competition

in all markets.1./ The proposals in the NPRM, therefore, are

intended to "advance competition, reduce regulation in

telecommunications markets and at the same time to advance and

~/ Notice Of Proposed Rule Making, CC Docket No. 96-98, FCC
96-182, released April 19, 1996.

a/ Pub. L. No. 104-104, 110 Stat. 56 (Feb. 9, 1996).

1./ NPRM at para. 14.
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preserve universal service to all Americans. "!!./ Nextel files

these Comments to encourage the Commission to implement these

provisions in a manner that will maximize telecommunications

carriers' access to local markets, promote competition and thereby

provide new and enhanced telecommunications services to all

Americans.

I I . BACKGROUND

Nextel is the Nation's largest provider of Specialized Mobile

Radio (IISMR") and wide-area SMR services. Nextel's wide-area SMR

services employ digital G8M-based technology to offer a combination

of wireless telecommunications services to mobile work groups

including mobile telephone, paging and dispatch services. Through

its subsidiaries, Nextel currently provides these digital wide-area

SMR services in, among other places, California, New York, New

Jersey, Boston, Detroit, Baltimore/Washington, D.C., Chicago,

Denver, Atlanta, and Seattle/Portland, and is in the process of

building out systems throughout the rest of the Nation.

In 1993, Nextel's wide-area SMR services, as well as its

traditional 8MR services that are interconnected to the Public

Swi tched Telephone Network ("PSTN") , were reclassified as

Commercial Mobile Radio Services (II CMR8 II) by the Omnibus Budget

Reconciliation Act of 1993 ("Budget Act") .a/ As a CMR8 carrier,

!!./ NPRM at para. 3.

a/ Omnibus Budget Reconciliation Act of 1993, Pub. L. No.
103-66, Title VI Section 6002(b), 107 Stat. 312, 392 (1993). Many
traditional 8MR services are not interconnected to the PSTN, and
therefore do not require interconnection arrangements with a LEe.
Nextel provides traditional analog SMR services both
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Nextel's services will be subject to regulation under the common

carrier provisions in Title II of the Communications Act of 1934 as

of August 10, 1996 Q/ Congress reclassified these mobile

telecommunications services as CMRS in an effort to establish a new

regulatory framework under which all similarly situated wireless

telecommunications services providers would be regulated.2/ The

Budget Act I1replaced traditional regulation of mobile services with

an approach that [brought] all mobile service providers under a

comprehensive, consistent regulatory framework . • 11.§./

Now in 1996, Congress has encompassed CMRS carriers within the

"telecommunications carrier" definition promulgated in TCA96, and

has expressly excluded them from the definition of a ILEC."2./ As

interconnected and dispatch-only -- and interconnected, digital
wide-area SMR services. Prior to the Budget Act, all SMR services
-- whether or not they were interconnected -- were regulated as
private land mobile radio services, thus exempting them from the
common carrier provisions of Title II of the Communications Act.

Q/ See Section 6002 (c) (2) (B) of the Budget Act, providing
"any private land mobile service provided by any person before such
date of enactment [August 10, 1993] shall, except for
purposes of section 332(c) (6) [foreign ownership limitations] of
such Act, be treated as a private mobile service until 3 years
after such date of enactment [August 10, 1996]." Omnibus Budget
Reconciliation Act of 1993, Pub. L. No. 103-66, Title VI Section
6002, 107 Stat. 312 (1993).

2/ See, e.g., Second Report and Order, 9 FCC Rcd 1411 (1994)
at para. 13 ("[In the Budget Act,] Congress saw the need ... to
ensure that similar services would be subject to consistent
regulatory classification. 11) .

.§./ Id. at para. 12.

2./ 47 U.S.C. Sections 153(44) and (49). In subsection (44),
Congress stated that CMRS carriers are not to be included in the
"LEC" definition unless the Commission expressly determines that
they should be included. See discussion, infra.
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a result, Nextel and other CMRS carriers are entitled to request

interconnection and access to unbundled network elements from

incumbent LECs, and reciprocal termination from LECs .1Q/

Section 251 (c) provides Nextel a potentially powerful tool for

efficiently, effectively and creatively extending its

interconnected mobile communications network nationwide. Nextel

may enter into interconnection agreements with numerous incumbent

LECs in order to provide advanced digital mobile telephone and

short-messaging service in all of its existing markets as well as

the rest of the country. Therefore, Nextel is filing these

comments in its position as a CMRS carrier/ ll telecommunications

carrier II entitled to request just, reasonable, and

nondiscriminatory interconnection from incumbent LECs, and thereby

speed the nationwide :ieployment of its wide-area SMR systems.

Nextel is also filing these comments to reemphasize that, as

a telecommunications carrier regulated under the CMRS regulatory

framework, it is not subject to state jurisdiction with regard to

its interconnection arrangements with LECs. Congress preempted

state jurisdiction over CMRS rates and entry in the Budget Act, and

the TCA96 neither expressly nor implicitly amended or repealed that

preemption. TCA96 is Congress' plan for opening the IIlocal loop II

to competition after generations of monopoly bottleneck control.

10/ 47 U.S.C. Sections 251 (b) and (c).
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It does not revise the deregulation of the wireless marketplace

a task accomplished just three years ago in the Budget Act.11/

In implementing Section 251 of TCA96 , therefore, the

Commission must adopt rules and regulations that permit

telecommunications carriers to negotiate any interconnection

arrangement that, while technically feasible for the incumbent LEC,

is the most economically efficient for its own system. Section 251

offers telecommunicatLons carriers a "blueprint" for arriving at

the most efficient interconnection arrangements with incumbent

LECs. To ensure tbis outcome, the Commission cannot allow

incumbent LECs to refuse any technically feasible network bundling

or unbundling arrangements that a telecommunications carrier

requests.

III. DISCUSSION

A. No CMRS Carrier Currently Meets The Definition Of A LEC Under
TCA96

As a CMRS carrier, Nextel does not qualify as a LEC under

TCA96 and therefore is not subject to the duties and obligations of

Sections 251 (b) and 251 (c). In fact, Congress explicitly stated in

TCA96 that "a person engaged in the provision of a commercial

mobile service under Section 332(c)" is not included in the LEC

definition, unless t:he Commission specifically finds that a

particular CMRS provider is offering telephone exchange service or

11/ "This Act and the amendments made by this Act shall not
be construed to modi fy, impair or supersede Federal law
unless expressly so provided. " TCA96 Section 601(c).
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Congress, moreover, did not intend

for any CMRS carrier to be classified as a LEC. Rather, Congress

allowed the Commission to so designate a CMRS carrier "if future

circumstances warrant "13/

The standard for the Commission to follow to determine when

"future circumstances warrant" is set forth in Section 332 (c) (3) (A)

of the Communications Act. This section provides that when a CMRS

carrier becomes a replacement for a "substantial portion of the

communications within [a] State," that CMRS carrier should be

regulated as aLEC. 14/ In other words, if the CMRS carrier

provides services functionally substitutable for LEC services and

competition is insufficiently robust, a CMRS carrier could be

treated as a LEC. Only in the unlikely event that a CMRS provider

wields sufficient market power to be a bottleneck to the PSTN,

should it be required to unbundle its network, permit

interconnection at any feasible point on its system, and be

required to fulfill the other requirements of Section 251(c), or be

subject to the requirements of Section 251(b).

B. TCA96 Is Intended To Create A Menu Of Opportunities From Which
All Telecommunications Carriers May Choose In Order To
Establish The Most Economical And Efficient Interconnection
Arrangement With Incumbent LECs And New Entrant LECs

As a telecommunications carrier, Nextel is entitled to the

interconnection rights, unbundled network options, and reciprocal

12/ 47 U.S.C. Section 153(44).

13/ S. Conf. Rep. No. 104-230, 104th Cong., 2d Sess. 116
(1994) (hereinafter 'Conference Report").

14/ 47 U. S. C. Section 332 (c) (3) (A) .
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compensation for termination and traffic that are provided in

TCA96. The implementation of each of these Section 251

requirements is critical to the development of a truly competitive

telecommunications marketplace. In the NPRM, the Commission

properly concluded, for example, that LEC switching must be

unbundled and local transport and special access must be

unbundled. 151 Section 2Sl(c) assures CMRS carriers such as

Nextel that they can request interconnection with the LEC at "any

feasible point," which mayor may not encompass a point on the

network that has heretofore been used for interconnection. If

Nextel determines that it can interconnect with the LEC in a new

and more efficient manner, Section 2Sl(c) (2) not only permits --

but actually encourages -- such interconnection, unless the LEC can

prove that it would be infeasible.161

In Section 251 (c (3), Congress has established a framework for

achieving the most economic and efficient interconnection

arrangements between LECs and telecommunications carriers by

ensuring that telecommunications carriers, including CMRS carriers,

can configure their networks in any manner that is feasible and

most efficient. Nextel agrees with the Commission's tentative

conclusion that it should identify a "minimum set of network

elements that incumbent LECs must unbundle for any requesting

lsi NPRM at paras. 98, 104.

li.1 Nextel supports the Commission's tentative conclusion
that the LEC carries the burden for proving that a request point of
interconnection is "infeasible." NPRM at para. 58.
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telecommunications carrier. "17/ The definition of "network

elements," moreover, must retain sufficient flexibility to evolve

along with technology. This would ensure that archaic, rigid rules

do not prevent parties from implementing new interconnection

arrangements and system structures as technology advances.

Nextel further agrees with the Commission's tentative

conclusion that these unbundled network elements be made available

to telecommunications carriers separate from the LEC's other

functionalities, such as the local switch.18/ This would permit

a CMRS carrier, for example, to pick and choose the services and

network elements it receives from a particular LEC, enabling it to

interconnect with any number of competing LECs -- both incumbent

and new -- or choose Jnly certain services from each LEC to create

a CMRS network that offers customers the most efficient and

economical service. Having the broadest possible selection of

unbundled services and functionalities not only encourages local

competition, but it also enables CMRS carriers to develop the

network architecture that supports their systems most efficiently

and effectively. This, in turn, enhances their competitiveness in

the CMRS marketplace. Thus, Nextel supports the Commission's

tentative conclusion that telecommunications carriers are entitled

to access individual LEC functionalities.19/

17/ NPRM at para. 77.

18/ Id. at para. 86.

19/ Id.
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To demonstrate the importance of the Commission's tentative

conclusions herein, Nextel relates the following "real-world"

example of arbitrary LEC rigidity. Currently, Nextel interconnects

with the Southern New England Telephone Company ("SNET") pursuant

to SNET's "wireless carriers" tariff to offer its digital wide-area

SMR services in Connecticut. Nextel has determined, however, that

it could save approximately $lOO,OOO/year if SNET would permit it

to obtain certain services under another SNET tariff under which

service is currently being offered to other interconnecting non-

wireless carriers.

SNET has refused Nextel's request to change tariffs because,

they claim, all wireless carriers must contract for service under

its "wireless" tariff. SNET also has claimed infeasibility, but it

has not proven it -- particularly in light of Nextel's experiences

with other LECs who have allowed Nextel to take advantage of the

same cost savings under their tariffs.20/ To stop this kind of

arbitrary discrimination, as intended by TCA96, the Commission

should implement Sec~ion 251(c) (3) in a manner that maximizes the

unbundling of the LEC's network and permits telecommunications

carriers to choose from the LEC's menu of interconnection options

to achieve their most efficient interconnection arrangement.

Once the LEC is required to provide unbundled network

elements, the Commission must ensure that they are offered to all

telecommunications carriers on terms that are just, reasonable and

20/ In other words, SNET has not shown infeasibility because
Nextel has evidenced that this arrangement is being employed on
similar networks. See NPRM at para. 87.
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For example, with regard to Nextel's

negotiations with SNET, not only must the Commission ensure that

Nextel has access to this particular tariff arrangement, but it

must also ensure that Nextel is not charged a higher price than

other telecommunications carriers. Such flexibility and

accompanying equity was mandated by Congress in Section 251, and if

implemented appropriately, will result in a more competitive

telecommunications marketplace -- in both the local market and the

nationwide wireless marketplace.

C. As A CMRS Carrier, Nextel's Interconnection Arranqements Are
Subject To Review And Enforcement By The Commission Under
Section 332

As a "telecommunications carrier," Nextel is entitled to

request from the LEC the rights provided it under Section 251.

However, as a CMRS !::arrier, the enforcement and regulation of

Nextel's rights under Section 251 are left to the Commission

pursuant to SectionD2 of the Communications Act. Section 332

established the framework under which CMRS carriers are regulated,

a significant part of which was the preemption of state and local

regulation over the rates and entry of CMRS carriers.

As a critical step in enabling a carrier to provide

telecommunications services, interconnection to the PSTN is fully

encompassed within the scope of preempted "market entry"

regulation. Moreover, the terms and conditions upon which

interconnection is provided has a significant impact on the rates

charged by a CMRS provider. Therefore, Section 332 (c) (3) (A)

21/ 47 U.S.C. Section 251 (c) (2) (D) .
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prohibits states from regulating CMRS carriers such as Nextel's

interconnection with LECs. TCA96 did not expressly or implicitly

amend or repeal the state preemption set forth in Section 332. In

fact, TCA96 expressly states that it "shall not be construed to

modify, impair or supersede Federal law unless expressly so

provided. ."22/ Therefore, the Commission continues to retain

jurisdiction over LEC CMRS interconnection agreements.23/

This conclusion is in the public interest. It establishes a

regulatory framework for LEC-CMRS interconnection that will

facilitate the buildout of multi-state CMRS networks -- rather than

bog down their implementation by subjecting interconnection

requests to numerous state regulatory approaches and policies. Nor

does it favor wireless technologies over others.24/ Rather, the

differentiation merely recognizes the statutory (i.e., Section 332

vis-a-vis Section 251), historical, and marketplace differences

between wireline providers and wireless providers. Technology is

not the lone distinction between these services, and it is those

other differences that justify the regulatory distinction.

22/ TCA96 Section 601(c).

23/ TCA96 states that Section 251 is not to be construed as
limiting or otherwise affecting the Commission's Section 201
authori ty to require interconnection by common carriers. 47 U. S. C.
Section 251(i). See also Conference Report at 123 ("subsection
251(i) makes clear the conferee's intent that the provisions of new
section 251 are in addition to, and in no way limit or affect, the
Commission's existing authority regarding interconnection under
section 201 of the Communications Act.").

24/ See NPRM at para. 169.
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First, there are significant historical marketplace

differences between CMRS services and landline local exchange

services. The wireline market has been -- and still is to a great

extent a monopoly-controlled bottleneck, with a single provider

in any given area. In fact, it is this monopolized local market

that TCA96 attempts to eliminate. On the other hand, the wireless

industry is a competitive market, with an increasing number of

providers offering competitively-priced services. It was this very

competition, and the promise of even more robust future competition

that led Congress to preempt state regulation of CMRS rates and

entry.

Second, wireless telecommunications services are inherently

interstate because they are provided without reference to state

boundaries. For example, a Nextel user in Maryland could initiate

a phone call to a District of Columbia ("D.C.") number. On his/her

drive into work in D.C., he/she might choose to drive through

Virginia into D.C. while continuing the same phone call. The call

was initiated as an interstate (intraLATA) call in Maryland to

D.C., remained interstate through Virginia, and ends as an

intrastate communication between parties located in D.C. Given

that calls such as this happen thousands of times each day, the

Commission should r-ecognize that wireless communications are

inherently interstat e and should not be subj ected to numerous,

often conflicting, state interpretations of federal law.

As an interstate provider implementing a single nationwide

system, Nextel encounters numerous state regulatory agencies, each
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of which may have its own interpretation of the Commission's rules

for wireless services. For example, in implementing the Budget

Act, which preempted state authority over CMRS rates and entry, one

state has just begun to consider the application of the Budget

Act's nregulatory parityn requirement to its tariffing and entry

requirements even though the Commission has already resolved the

issue.25/ Because the regulations of the Illinois Commerce

Commission (nIcc n) exempt cellular carriers from numerous tariff

filing requirements, a Personal Communications Services (npcsn)

licensee planning to offer competitive services sought the same

treatment from the ICC. Rather than routinely exempting the PCS

licensee, the ICC is planning to convene its own proceeding --

three years after passage of the Budget Act -- to determine whether

all CMRS carriers, i.e., PCS, cellular and wide-area SMRs, are the

same and should therefore be subject to the same regulation --

issues previously resolved by the Commission but not put into

explicit federal standards governing the permissible extent of

state regulation of CMRS services.

Another example of unnecessary delays and burdens caused by

state implementation of Congressional objectives is the Connecticut

Department of Publlc Utilities' (nDPu n) decision explicitly

concluding that CMRS providers are not entitled to mutual

compensation for the interchange of LEC-CMRS traffic, implicitly

25/ See Third Report and Order, 9 FCC Rcd 7988 (1994) at
paras. 51 et. seq., finding that all CMRS carriers are competitive
or potentially competitive and therefore entitled to similar
regulatory treatment.
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rej ecting the Commission's stated rules and policies. 26/ These

examples point out the correctness of the Commission's tentative

conclusion that one set of uniform minimum federal standards,

explicitly outlining Section 251 interconnection rights and

obligations, would eliminate states' abilities to obstruct fair,

equitable and efficient interconnection arrangements. Without such

explicit federal standards for implementing Sections 251 and 252,

state regulation of interconnection arrangements particularly

those between LECs and CMRS providers will not facilitate

Congress' goal of a competitive telecommunications marketplace.

Finally, the "regulatory parity" provisions of the Budget Act

do not dictate similar regulatory treatment of wireline and

wireless services in this case because wireline services and

wireless services are not at present "similar" nor are they

directly competitive with one another. At such time that a CMRS

carrier replaces a substantial portion of the wireline network and

has market power, then the Budget Act permits the imposition of

regulation on that CMRS provider appropriate for local exchange-

type bottleneck services.

Not only is preemption of state jurisdiction over LEC-CMRS

interconnection the legally appropriate conclusion, it is the

competitively appropriate conclusion. With a single standard for

LEC-CMRS interconnection and a single arbiter, i . e. , the

Commission, interpreting that standard, CMRS providers will be able

26/ See Draft Decision of the DPU, Docket No. 95-04-04,
September 1, 1995; see also Second Report and Order, 9 FCC Rcd 1411
(1994) at para. 232
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to rapidly deploy their regional and nationwide wireless services

in an efficient and economical fashion. Negotiating pursuant to

some 50 different sets of rules and interpretations would hinder

CMRS implementation, slow the deploYment of new wireless services,

and thereby deny consumers access to these new products and

services.

IV. CONCLUSION

Congress' decision to unbundle local loop elements and require

fair, efficient and equal interconnection among all

"telecommunications carriers" is a significant step towards a more

competitive telecommunications marketplace. In TCA96, Congress has

established the "blueprint" for this action. The Commission,

therefore, must use this rule making proceeding to ensure that (1)

CMRS carriers are not regulated as LECs since they are currently

competing in a competitive marketplace and do not have market

powerj and (2) unbundling of the local loop network results in the

maximum flexibility :n establishing interconnection arrangements

with LECs.

Once the appropr:Late standards are established, the Commission

must ensure that states do not violate the preemption standards in

Section 332 by att:empting to regulate the interconnection

arrangements of CMRS carriers. In the Budget Act, Congress

determined that wireless services should not be subj ected to

varying state regulations. Because wireless carriers offer

nationwide services) Congress left only minimal regulatory

authority with the states. Interconnection arrangements, which are
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a significant part of the rates and entry of CMRS carriers, do not

fall within that minimal state authority. Therefore, because TCA96

did not change Section 332's jurisdictional mandates, the

enforcement of TCA96 interconnection and reciprocal termination

provisions for Nextel and other CMRS carriers remains with the

Commission.
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